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Tue fundamental principle of constitutional construcuon,” 
the authors of American Jurisprudence have written, “is to give 
effect to the intent of the framers of the organic law and of the 
people adopting it.’ 

And this authoritative reference work, citing many authorities, 
finds it settled by high authority “thar in placing a construction 
on a Consutution or any clause or part thereof, a court should 
look to this history of the times and examine the state of things 
when the Constitution was framed and adopted, in order to ascer- 
tain the prior law, the mischief, and the remedy.” 

The Supreme @ourt of the United States acknowledged this 
polestar of constitutional construction during arguments on the 
School Segregation Cases. In June of 1953, after the issues had 
been once argued, the Court scheduled further argument the 
following December, The Court wanted to hear historical evi- 
dence that would show the intentions of those who proposed and 
approved the Fourteenth Amendment, with respect to rhe 
Amendment's effeer upon racial segregation in public schools. 
But in May of 1954, when the Court handed down its opinion, 
this evidence was found to be “at best, inconclusive.” 

The interested reader may judye for himself, from the state- 
mene that follows, whether che evidence presented to the Court 
was in fact “inconclusive,” The author of this statement, Mr. 
David J, Mays, is chairman of the Virginia Commission on Con- 
stitutional Government; he has served as president uf the Virginia 
Bar Association, chairman of the State Library Board, and mem- 
ber of the executive committee of the Virginia Flistorical Society. 
His two-volume biography of TF dnund Pendleton won the 
Pulitzer Prize for biography in 195 
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A QUESTION OF INTENT 


A Statement Before the 


Subcommittee on Constitutional Amendments, 


United States Senate 
DAVID J. MAYS 


WAS R. Chairman and members of the Committee, 

. | am David J. Mays of Richmond, Virginia, 
and appear in my capacity as Chairman of 
4 the Virginia Commission on Constitutional 
Government, whose purpose is to bring to 
the attention of our people basic concepts 
relating to the Constitution of the United States. 

I am grateful for the opportunity of appearing before you 
in connection with Senate Joint Resolution 32. 

Since many arguments have been and will be made con- 
cerning this Resolution, I believe that I can be of most use to 
you in confining myself to the historical background of the 
Fourteenth Amendment, and more particularly to the inter- 
pretations placed thereon by the Congress and by the States 
at the time of its ratification. The source of this information 
is the legal brief prepared by my law office and the counsel 
with whom we were associated in the School Cases decided 


by the Supreme Court of the United States in 1954, This 
résumé clearly demonstrates that the court did not follow the 
interpretations placed upon the Fourteenth Amendment by 
the Congress and the States at the time of its adoption, and 
that action is needed to restore the meaning of the Amend- 
ment as it was understood for nearly a century. 


Tue Errect or tHE FourtTEENTH AMENDMENT 
Upon RactaL SEGREGATION IN THE Pusric 
SCHOOLS, AS INTERPRETED BY THE CONGRESS 


The starting point in any such discussion is the Civil Rights 
Act of 1866, since ir was designed to cover the same field as 
the Amendment, The bill provided; 


Thar there shall be no discrimination in the civil 
rights or immunities among the inhabirants of any 
State or T erritory of the Unired States on account 
of race, color, or previous condition of slavery; burt 
the inhabitants of every race and color... sh: ull Reve 
the same rights to make and enforce contracts, to 
sue, be parties, and give evidence, to inherit, pur- 
chase, lease, sell, hold and convey real and personal 
property, and to full and equal benefit of ali laws 
and proceedings for the security of person and prop. 
erty, and shall be subject to like punishment, pains, 
and penalties, and ro none others, any law, starures, 
ordinance, regulation, or custom to the contrary 
notwithstanding. : 


When the bill came before the Senate, there was some con- 
cern on the part of Senator Cowan, Pennsylvania Republican, 


that it would end segregation in the schools,? but he was 
assured by Senator Trumbull, of Illinois, the bill's patron, that 
it affected only civil rights.§ When the bill reac hed the House, 
the floor leader, Mr, Wilson of lowa, Chairman of the Judici- 
ary Committee to which the bill had been committed, stated 
in opening the debate: 


What do these terms mean? Do they mean that in 
all things civil, social, political, all citizens, without 
distinction of race or color, shall be equal? By no 
means can they be so construed.... Nor do ‘they 
mean that... their children shall attend the same 
schools. These are no civil rights or immunities.* 


And he repeated that assurance larer in the course of debate." 

The Civil Rights act is important in this discussion since it 
referred to the “full and equal benefit of all laws.” which 
could mean nothing less than full protection. 

The resolution proposing the Fourteenth Amendment had 
been introduced before the Civil Rights Acre and both were 
before the Congress at the same rime, There ts nothing in 
the proceedings of the House Committee that considered it 
to indicate that school segregation was discussed, and there 
is nothing to that effect in the majority and minority reports 
thar came from the Committee. \ir) Thaddeus Stevens, one of 
the strangest advocates of the Amendment, did not indicate 
that ir went beyond the Civil Rights Aer. This position was 
that the Amendment was necessary since “the first time the 
South with their copperhead allies obrained control of Con- 
gress the Civil Rights Ace would be repealed."* Tle was 
anxious to put the Civil Rights Act beyond the reach of 
transient congressional majorities. 

In the midst of the debate on the Amendment in the House 
the Senate passed “an Act donating certain Lots in the City 


of Washington for schools for colored children in the District 
of Columbia.”? And another statute was enacted to provide 
for equitable apportionment of school funds to Negro 
schools.® 

The Congress would hardly have taken such a course in 
the midst of the debates over the Civil Rights Act and the 
Fourteenth Amendment had it been thought that they barred 
segregation in the public schools. Moreover, when the Con- 
gress codified the laws relating to the District of Columbia 
in 1874, it specifically preserved the mandatory scyregation 
requirements enacted in 1866.° These statutes remained in 
effect until declared unconstitutional in Bolling v. Sharpe, 347 
U.S. 497. 


Tue Errect or THE FourtEENTH AMENDMENT 
Upon Raciat SEGREGATION IN THE PusBLic SCHOOLS 
As INTERPRETED BY THE STATES 


ALABAMA rejected the Fourteenth Amendment in \866.1° 
After its government was reorganized under Federal military 
rule, the Amendment was ratified withour debate (1868)."! 
A new constitution was adopted in the same year without 
reference to segregated schools although there is evidence 
that it was recognized that segregation would be practiced.'* 
The Legislature, less than a month after its ratification of the 
Amendment, adopted a general schoo! law requiring segrega- 
tion.” Obviously, the Legislature saw no conflict between 
the Amendment and the school stature. The next constitution 
(1875) made segregation mandatory."* 


ARKANSAS at first rejected the Amendment.'® Committee 
reports in both houses of the Assembly stared objections in 


detail, but there is no indication that the Amendment was 
thought to affect segregation."® The same Assembly specifi- 
cally required it." The Amendment was ratified in 1868 by 
a military Legislature, which then directed the State Board 
of Education to set up segregated schools."* 


Catirornia never ratified the Amendment, but its Assem- 
bly must have concluded that it did not ban segregation in 
the public schools, since the statutes requiring segregation 
in 1863 and 1864 were repeated in 1866 and 1870.'* 


Coxxecticut abolished school segregation in 1868,?° but 
there is nothing to indicate that the Amendment was in any 
way related to the statute. Of course, this was not a grave 
issue in that Strate since it had only 9,668 Negroes according 
to the 1870 census. 


Detaware did not ratify the Fourteenth Amendment until 
1901. At that time its constitution, adopted in 1897, required 
segregation.”* Certainly, Delaware did not consider the 
Amendmenr in contravention of its constitution. 


Fiorina ratified the Amendment in 1868,7? and in the same 
vear adopted a new constitution under pressure of the Re- 
construction Act.?8 Noching was said about school segrega- 
tion, although there was quite a cross section represented in 
the Assembly: 23 Democrats, 13 carpetbaggers, 21 scalawags 
and 19 Negroes.** Ir is true that Florida prohibited segrega- 
tion by statute in 1873;°" bur, according to the Florida Attor- 
nev General, the statute was not enforced, and in the con 
stitution which beeame effective in 1887 segregation was 
required." There is no affirmative evidence that the Amend- 
ment was considered to have outlawed school segregation. 


“ 


GrorGia ratified the Amendment in 1S8ro.? The same As- 
sembly passed the first stature estiblishing a public school 
system and it expressly required segreganon.> The Governor 
Was a Republican and a Majority in both houses were Re- 
publicans, but they defeated an amendent to eliminate the 
Segregation provision.** 


ILvinors ratified the Amendment in 1867.8 There is noth- 
ing in the official publications or in current Newspaper ac- 
counts fo indicate any intention to affect public schools. The 
Superintendent of Public Instruction reported (1865-1866) 
that no schools were provided for Negroes since the law did 


not contemplate their mixing with the whites.*! In his next 
report he stared: 


The question of co-attendance, or of separate 
schools, is an entirely separate and distinct one, and 
may safely be left to be determined by the respective 
districts and communities. to. suit themselves. In 
many places there will be but one school for ail: in 
many others there will be separate schools. This ts 
a matter of but little importance, and one which 
need not and cannot be regulated by legislarion.*? 


The Hlinois Constitution of 1870 required compulsory edu- 
cation, but made no reference to segregation.’ The Governor, 


in his message to the Assembly, urged statutes to implement 
the Constitution, and said 


The question whether children of different com- 
plexions shall be admitred to and instructed in the 
same school is one of mere local and temporary in- 
terest, and may be safely left to those who vote and 
pay the taxes.* 


Phe construred aurhormes of Uhnoiw obviously thought 
that the Fourteenth Amendment did aor Ipe Out segregation 
in the schools, Nor did Illinois bar segregation in its schools 
unril 1874.°° 


INptana adopted the Amendment in 1867."* None of those 
advocating adoption suggested that segregation in the schools 
would be affected. Under the School Law of 1865, there was 
no provision for Negro pupils.*? In 1869, however, the statute 
was amended and separate schools were provided for Ne- 
grocs.** The debate was extensive, bur there was no Sugges- 
tion that the Fourteenth Amendment was violared.** Segre- 
gated schools were made permissive by statute in 1877." In 
1874, the Supreme Court of Indiana rejected the argument 
that the Fourteenth Amendment was violated by school segre- 
gation statutes, citing the action of Congress in rraleitaining 
segregation in the schools of the District of Columbia,** It 
did so again in 1926. 


lowa’s constitunion barred school segregation before the 
adoption of the Amendment, according to its Supreme 
Court. After the adoption of the Amendment, an effort was 
made to segregate the schools, but the Lowa Supreme Court 
held this violative of Lowa statutes. The Fourteenth Amend- 
ment was not menrioned.** 


Kansas ratified the Amendment in 1867. The same Legis- 
lature in the same year authorized segregated schools in the 
cinies of the second Class." and, a i868, authorized such 
schools in cities of the first class? Pyeept for one adverse 
vore in the house, action on the latrer was unanimous.“ Py- 
cept for the period 1876-1879, segregated schools were main- 
tained unnl the Brown decision.” 


Kentucky rejected the Amendment in 1867°° and never 
again considered it. There is nothing to indicate that the 
Amendment affected that decision. The Legislature ob- 
viously thought the Amendment was not related to school 
segregation since it established separate schools for Negroes 
that same year."? And the Constitution of 1891 required segre- 
gated schools.** 


Louisiana rejected the Amendment unanimously in 1867." 
Reconstruction caused the 1868 Legislature to be composed 
mostly of Negroes who adopted the Amendment by a wide 
margin.** That same year a constitution was adopted barring 
school segregation." Several members gave reasons for their 
votes, but none mentioned the Fourteenth Amendment.™ 
Riots followed, and no effective schools were established 
while rhe 1868 Constitution was in effeer.*7 In 1879 a new 
Constitution was adopted requiring school segregation.™ 
There is no affirmative evidence that the people of Louisiana 
thought that the Amendment affected segregated schools. 


Marne never had segregation, and its Negro population in 
1870 was only 1,606, about one-quarter of one percent of 
its population. 


MaryLanp never ratified the Amendment.*® In his mes- 
sage of submission, the Governor did not mention the 
Amendmenr;” nor did the lengthy report of the Joint Com- 
mittee on Federal Relations to which the Amendment was 
referred.*' Maryland adopted a new constitution in 1867 and 
it did not require segregation in the schools. But the debares 
in convention make it clear that the delegates did not think 
the subject required discussion, much less prohibirion."? When 
a comprehensive school system was set up by statute in 1868, 
it provided for separate schools for the races.“ All of this 


was contemporaneous with the carly history of the Four- 
reenth Amendment and clearly shows that Maryland thought 
it had no application, 


\fassacnusrerts prohibited segregated schools by stature 
in 18ss."" and its adoption of the Fourteenth Amendment 
throws no light. The Governor reviewed the Amendment in 
detail but made no reference to its application ro schools. 


\ireiiGas passed a starure in 1867 providing that “all resi- 
dents of any district shall have an equal right to attend any 
school therein." The Supreme Court of Michigan construed 
this as permirring Negroes to atrend white schools. The 
opinion made no reference to the Fourteenth Amendment.” 


Mixvesora abolished segregated schools in 1864," and 
throws no light on our problem. Minnesora had only 759 
Negroes in the 1870 census. 

Misstssippr at first rejected the Amendment out of hand.” 
Reconstruction followed and the provisionai Governor, a 
Major General of rhe U.S. Army, compelled ratification.” 
Seeregation was not mentioned in the Constirution of 1868.7 
nor in the 18ro starute setting up a school system.7? How- 
ever, the Republican Licurenant Governor recognized that 
the stature accomplished segregation in effect, since in a 
speech to the Senare he said: “If the people desire to provide 
separate schools for white and black, or for good and bad 
children, or large or small, or male or female children, there 
is nothing in this law that prohibirs ir.” 78 The schools estab- 
lished under this stature were nearly always segregated,”* and 
segregation was expressly required by statute in 1878.7" The 
Mississippi Legislature that ratified the Fourteenth Amend- 


ment, dominared as it was by Republicans and former slaves, 


did not consider that ratification made school segregation un- 
lawful. 


Muissourt ratified the Amendment in 1867,7° but no refer- 
ence to schools is found in the proceedings. It has been con- 
sistent in maintaining segregated schools: The Constitution of 
1865,"? and statutes enacted in 1865, 1868, 1869 and 1874.7" 
Segregation was again required by the Constitution of 1875 
without debare,”* and subsequent statutes laid down the same 
requirements in 1879, 1887, and 1889.*° 


Nepraska was admitted to the Union in 1867 and imme- 
diately ratified the Amendment."! While the first school stat- 
ute, enacted in 1867, made no reference to segregation,” the 
Legislature specifically declared against segregation at the 
University of Nebraska when it was established two years 
larer."* There is nothing in the record to indicate that school 
segregation was thought to be required by the Amendment. 
Nebraska had only 789 Negroes in the 1870 census, and the 
matter of racial mixing gave no concern. 


Nevapa ratified the Amendment in 1867."* The same Legis- 
lature provided for segregated schools.** There was a minority 
report by the committee thar recommended this legislation, 
but there is nothing to indicate that the division of opinion 
was caused by the Amendment. In 1872, the Nevada Su- 
preme Court held that a particular stature providing separate 
schools for Negroes was invalid under the Constitution of 
Nevada though not under the Fourteenth Amendment.” The 
dissenting opinion stated: 


The case of relator was sought to be maintained 
on the ground that the stature was in violation of the 
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Fourteenth Amendment to the Constitution of the 
Unired Srates. | fully agree with my associates that 
proposal of counsel is utterly untenable. 


So there was unanimity only to extent of agreeing that the 
Amendment had no application to segregation. 


New Jersey ratified the Amendment in 1866." Although 
when the Democrats got control of the Assembly in 1868 
they rescinded thar action over the veto of the Governor, 
and stated numerous objecrions ro the Amendment, none of 
them relared to its effect upon the school system.” New 
Jersey never had mandatory school segreganon by law, but 
in 1868 the Srare Superintendent of Schools interpreted the 
statute fo permit segregation, © and there was no amendment 
of the starure until 1881, when segregation in the schools Was 
abolished.™* 


New York ratified in 1867." Ir had long permitted sepa- 
rate schools for the races. In 1864, as part of the general re- 
vision of the school laws, local authorities were empowered 
to establish separate schools for Negroes.” ane Rhy act Was 
continued in effect in subsequent codifications.** Authorities 
in some localities took advantage of the act and maintained 
separate schools. Although the New York Constirurional 
Convention of 1847 adopted a strong resolurion on civil 
rights, there was nothing said abour abolishing school segre- 
gation. Fiforts were made over a period of more than thirty 
vears to have school segregation: starutes declared unconsu- 
rurional in the New York courts, bur in each case the court 


refused.” 


Nortn Carovrna ratified in 1868."" A new constirurion, 


adopted that same year, did not expressly require segregation, 
bur the Convention adopted a resolution asserting that the 
interest and happiness of the races would be promoted by 
separate schools."° This convention, it will be observed, was 
dominated by the radical Republicans who recognized the 
validity of segregation statutes.’ Within two weeks afrer 
ratification of the Fourteenth Amendment, the Assembly 
adopted a joint resolution asserting that it was the duty of the 
Assembly to adopt a system of free public schools, burt that 
the races should be separated.’” Accordingly, legislation was 
adopted to carry out that purpose,’ and segregated schools 
were thereafter maintained under law until North Carolina 
se recently required to integrate by force of Federal court 
order. 


Onno ratified in 1867.! No mention was made in those 
proceedings of school segregation. The following year, a 
resolution was passed by both Houses rescinding its previous 
action.""* Again, no mention of school segregation. Ohio had 
a long record of segregated schools. A  sratute providing 
schools for Negroes was enacted as early as 1831.'" Others 
were enacted in 1847 and 1848.1" In 1860 separate schools 
were required where there were more than thirty children 
in a school district." In 1874 separate schools were authorized 
in the discretion of local authorities," and this provision was 
codified in 1880.'°* Segregation was not barred by. starure 
until 1887.1 


Orecow ratified in 1866" and rescinded in 1868."? There 
is no mention of school segregation in either record. Nor was 
any segregation statute passed. Oregon had only 346 Negroes 
in 1870 and there was no problem. ‘ 
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PENNSYLVANIA ratified in 1867,.""% The debates are pre- 
served, and there are some references to segregation, but it 
is not clear that the Legislature believed that school segrega- 
tion was involved. Subsequently, however, the Legislature did 
make it clear that the Fourteenth Amendment did nor affect 
school segregation, since it required separate schools in Pirts- 
burgh in 1869,'"* and did not abolish school segregation until 
1881.'"5 Meantime, the constitutionality of segregation had 
been upheld in the courts.""* 


Ruope Istanp ratified in 1867.17 bur school segregation 
had been abolished by stature in January 1866.""8 The Four- 
teenth Amendment, therefore, was never involved. 


Soutu Carona in 1866 unanimously rejected the Amend- 
ment for one vore in the Elouse.''? Then came Reconstruc- 
tion, followed by the adoption of a consticution (1868) which 
abolished segregation in the public schools.'*” Three months 
after the convention adjourned the Fourteenth Amendment 
was ratified.'*? There is nothing to indicare that the Amend- 
ment was a factor either in the Convention or the Legislature. 
Fyen rhough the radical clement was then in control in South 
Carolina and had abolished segregation by law, its Governor, 
a Brigadier General, United States Amy, advocared that in 
practice the races be separated in the schools, and that the 
ultimare solution of the problem he left to time.'?? The Legis- 
lature followed his advice and never set up the system of 
schools contemplated by the framers of the Constiturnion, bur 
something “very different.”' In 1870. a Massachusetts Negro 
was named the first Superintendent of Public Fducation. He 
submitted a report to the Legislature which contained recom- 
mendations from local school authorities, twelve of the thir- 
teen reporting advocating segregation.’** In practice, there 
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was little integration. When the Superintendent ordered inte- 
gration for the School of the Deaf, Dumb and Blind, it closed 
down, and remained closed until it was reopened three years 
later on a segregated basis. Efforts to integrate the State Uni- 
versity also failed,'28 


TENNESSEE ratified the Amendment in 1866 afrer some 
members were put under arrest to make a quorum. Efforts 
were made by the opponents to except various State rights 
from its operation, bur no one seemed to consider it nec essary 
to make exceptions to cover segregation in the public 
schools."** The same Legislature which ratified the Amend- 
ment amended the school law (March 5, 1867) to require 
segregated education in Tennessee,'?” a starure which the Re- 
publican Governor referred to in his second inaugural address 
as “wise and desirable.” In 1870, school segregation was writ- 
ten into the constiturion,'** and reenacted in a further amend- 
ment to the school laws in 1873.'7" They have remained 
segregated unnl our day. 


Texas at first rejected the Amendment.'® Both House and 
Senate committees on Federal Relations filed long reports 
opposing ratification, pointing out that the Amendment might 
give the Negroes the vote, the right to serve on juries, to bear 
arms, etc.; bur no one seemed to think it necessary to mention 
segregation in the schools, which was not enumerated among 
the objections.'*! Then came Reconstruction and ratification 
of the Amendment in 1870.'*? Again, there is no record of 
any reference to schools. The 18469 Constitution required s- 
tablishment of a free school system, but segregation was not 
mentioned,'** The same Legislature that rarified the Amend- 
ment enacted a stature which lefr it to the localities, “when 
in their opinion, the harmony and success of the schools re- 
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quire it, to make any separation of the students or schools 
necessary to insure success..." '* The report of the com- 
mittee that recommended adoption made it plain enough that 
it was intended to establish segregation on the local level. 
Segregated schools were required by the 1876 Constitution," 
and thar requirement has been conunued. 


Vermont raritied in 1866."% Throughour the procceding 
no mention was made of the school problem. Buc Vermont 
seems never to have had segregated schools, and it had no 
problem since it had only 924 Negroes in 1870 


Vireixta refused to ratify in 1867, There were no favorable 
vores in the Senate and only one in the Louse.'* There was 
no mention of public schools in the proceedings. Ratification 
followed Reconstruction in the 1869-70 session of the Legis- 
larure.'®® In 1869, a constirudion was adopted which made no 
reference to segregated schools, but in 18-0 the same Legis- 
lature which ratified the Fourteenth Amendment provided 
for segregated schools and resisted every effort to strike this 
provision from the school srarure.“ On Virginia's statute 
books this has been the law ever since. 


Wesr Vircinia ratified in 1867," and the same Legislature 
anly six weeks later adopred a stacure providing thar “white 
and colored persons shall not be taughe in’ the same 
schools, ..""' In i872 a new constinution was adopred. Ir 
required segregation in the schools,' and West Virginia has 
continued thar provision ever since, 

Wisconsin ratified in 1867."* There was no reference in 
the proceedings to segregated schools, but it was immaterial 
anyway since Wisconsin never had segregation in its schools, 
and in 1870 had only 2,113 Negroes to segregate. 
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CONCLUSION 


The foregoing summary seems conclusive that the Congress 
which initiated the Fourteenth Amendment did nor believe 
that it barred segregation in the public schools, and that in 
not one of the thirty-seven States thar considered the Amend- 
ment is there substantial evidence to indicate that the Amend- 
ment was deemed such a prohibition. 

The Supreme Court of the United States on March 20 of 
this year decided a case involving an interpretation of the 
Amendment by a careful examination of the constiturions of 
the several States at the time of the Amendment's adoption, 
and felt bound thereby.'* Ir, therefore, approves that method 
of interpretation. However, all of the material above cited and 
more, was supplied to the Court in the School Cases, but was 
held by it to be “inconclusive.” '** Surely we have the right 
respectfully to differ when the evidence is so overw helming 
and irrefurable, 

There are only two possible ways of resroring the original 
meaning of the Fourteenth Amendment: by the reversal of 
its position by the Supreme Court itself or by action of the 
Congress and orderly amendment. The first seems our of the 
question since the Court has adapted the policy of commit- 
ting new justices to the rule laid down in the School Cases 
as they take their places on the bench." The remedy, there- 
fore, is in the hands of Congress alone. 

Again, | wish to thank you gentlemen for the opportunity 
of appearing before you, 
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